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Arising out of Order-In-Original No. PLN-AC-STX-17/2021-22 dt. 09.02.2022 passed by
Assistant Commissioner, CGST Division Palanpur, Gandhinagar Commissionerate.

srfereRdT T AT % TaT / M/s Modh Vasudev Purushotambhai, Savitri Mandap and
(=) | Name and Address of the Decorators, Vadi Road, Deesa, Dist- Banaskantha,
Appellant Gujarat — 385535.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR BT [T Sdar:-
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep

~ Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fagtory orin a
warehouse. '
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In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e Serred o ATaaw, 1944 & ar 35-F1/35-%  sfaira:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
' 380004 In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty /gyl_ty,_/ demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respec/’ﬁglj;ifﬁ iﬁﬁ%« orm of
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e Qe AfAfE 1970 7o ST oo -1 ¥ siqei Prafia Y oger 5w
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) < e SR AT A R ey Ay Frat F A o e e e ST g S
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, T Seared e T HaArnY erfiehier =TT (Reve) o wi erfiar & wre
3 4T (Demand) T §€ (Penalty) FT 10% T STHT HTA oA 8 greriten, SrfdRaw qd ST
10 F30g 79T g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () =q e 3 WY ST TTTAHTOT 3 qHET g1 eh AT o T gue faETRa g A /i {HY Y
g & 10% SFTAT X SR STt e qve faanfia g1 e 3ve % 10% AT U T ST TRAT G
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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RN TORT 31¢eT / ORDER-IN-APPEAL

The present appeal has been filed by M/s. Modh Vasudev Purushottambhai,
Savitri Mandap Decorators, Vadi Road, Deesa, Dist. Banaskantha, Pin- 385535
(hereinafter referred to as the appellant) against Order in Original No. PLN-AC-STX-
17/2021-22 dated 07.02.2022 [hereinafter referred to as “impugned order”] passed
by the Assistant Commissioner, CGST, Division : Palanpur, Commissionerate :

Gandhinagar [hereinafter referred to as “adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were engaged in the
business activity of service sector and were holding Service Tax Registration Nos.
ACGPM2298CSD001 and ACGPM2298CSD002 for providing taxable services.
From the data received from the Income Tax department, discrepancies were
observed in the total income declared by the appellant in their Income Tax Returns
(ITR-5) aﬁd Form 26AS (TDS) for the period F.Y.2016-17. Accordingly, letters
dated 14.05.2019, 01.11.2019, 13.12.2019 and 10.01.2020 were issued to the
appellant calling for the details of services provided during the period F.Y.2016-17.
The appellants failed to submit any reply. .It was observed by the jurisdictional
ofﬁcers. that the nature of service provided by the appellant were covered under the
definition of ‘Service’ as per Section 65 B(44) of the Finance Act, 1994 (FA,1994),
and their services were not covered under the “Negative List’ as per Section 66D of
the FA,1994. Further, their services were not exempted vide the Mega Exemption

Notification N0.25/2012-S.T dated 20.06.2012 (as amended).

3. The jurisdictional officers also observed that the appellant did not file their
Service Tax Returns (ST-3) for the period F.Y. 2016-17, hence, their Service Tax
liability for the F.Y. 2016-17 was determined on the basis of value of ‘Sales of
Services’ shown in the ITR-5 and Form 26AS for the relevant period provided by the |

Income Tax department as per details below :

Table
Sr. | Details F.Y.2016-17
No (Amount in Rs.)
1 Total Income Declared as per ITR-5 1,61,26,186/-
2 | Income on which Service Tax paid 0/-
3 Difference of Value (Sr.No.l — Sr.No.2) ) 1,61,26,186/-
4 | Service Tax alongwith Cess (15%) not paid/short paid ‘ 24,18,927.9/-
L ‘r P .
& &
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3. The appellant was issued a Show Cause Notice vide F.No. IV/I6-
01/PLN/Prev/TP/SCN/2020-21 dated 12.06.2020 (in short ‘SCN’) wherein it was

proposed to:

» Demand and recover serv:ice tax amounting to Rs. 24,18,928/- under the
proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under
Section 75 of the Finance Act, 1994 ;

» Impose penalties under Section 76, 77(2) , 77(3)(c) and 78 of the Finance Act,
1994;

4. The SCN was adjudicated vide the impugned order wherein the demand of
service tax amounting to Rs. 24,18,928/- was confirmed -under Section 73(1) of the
Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.
Penalty amounting to Rs. 24,18,928/— was imposed under Section 78 of the Finance
Act, 1994 With option for reduced penalty under proviso to clause (ii). Penalty of Rs.
10,000/~ was imposed under Section 77 (2) of‘the Finance Act, 1994 and Penalty of
Rs.10,000/- was imposed under the provisions of Section 77 (1) (c) of the Finance
Act, 1994. Penalty of Rs. 2,41,893/- was imposed undel.~ Section 76 of the Finance
Act, 1994, | )

5.  Being aggrieved with the impugned order, the appellant have filed the present

~ appeal on following grounds alongwith application for condonation of delay.

O

> The SCN was received by them on 24.05.2022, i.e after issuance of the
- impugned order. They had also not received any of the letters issued to them

as mentioned in the impugned order.

» The demand was confirmed under Section 73(1) of the Finance Act,1994
alongwith interest and penalty entirely on the basis of data received from

Income Tax department without conducting any inquiry.

> The nature of services carried out by them during the F.Y. 2015-16 and
F.Y.2016-17 were exempted either under Section 66D of the FA,1994 or by
virtue of Notification No. 30/2012-ST dated 20.06.2012 read with Rule
2(1)(d) and accordingly, no service tax liability can bi fastened on the

appellant.
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6.  Personal hearing was held on 17.04.2023 for deciding the issue of condonation
of delay, Ms Jahanvi Chudasama, Chartered Accountant, appeared on behalf of the
appellants for hearing. She reiterated the submissions made in the application for

condonation of delay.

6.1 It is observed from the records that the present appeal was filed by the
appellant vide e-mail on 14.06.2022 against the impugned order dated 07.02.2022, -
which was admittedly received by the appellant on 15.03.2022.

6.2 It is observed that the Appeals preferred before the Commissioner (Appeals)
are gdvemed by the provisions of Section 85 of the Finance Act, 1994. The relevant

part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on.
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he
is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.”

6.3  As per the legal provisions above, the period of two months for ﬁling'appeal
before the Commissioner (Appeals) for the instant appeal ends on 15.05.2022 and
further period of one month, within which the Commissioner (Appeals) is
empoweréd to condone the delay upon being satisfied with the sufficient reasons

shown by the apbellant, ends on 14.06.2022 .

6.4 In their applicatidn for condonation of delay, the appellant have submitted that
the matter was handed over to a consultant who misguided. them by informing that
the due date of filing appeals have been extended. However, upon learning thé factual
situation that their case may not be covered under the extension of time limit, they
appointed a new consultant who prepared the appeal memo for ﬁling. Hence the
delay had occurred due to incorrect advise of the old consultant and delay had
occurred inadvertently. These reasons were also explained by them during the course
of personal hearing, which appeared to be cogent and convincing. Considering the
submissions and explanations during personal hearing, the delay in filing appeal is

ﬁ Gy
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7. Subsequently, personal hearing was held on 26.06.2023. Shri Tapas Ruparelia,
Chartered Accountant, appeared for the hearing on behalf of the appellant. He re-
iterated the submissions made in the appeal memorandum. He also sﬁbmitted that
they provided Mandap Keeper Services and have paid appropriate VAT. Therefore,
they were eligible for applicable abatement towards tax liability. However, the lower
authority has passed the impugned order without allowing abatement on ex-parte
basis withdut any verification. The appellant further submitted that they have not
collected any service tax from theii' customers and therefore are eligible for cum-duty
benefit. They requested to allow the benefit of abatement and cum-duty benefit. The
appellant was willing to discharge their liability on correctly determined tax. They
also 1:equested for a lenient view on imposition of penalty, since they had not filed the
returns due to ignorance and not with an intention to evade tax. Being illiterate they
were not properly guided by their accountant. They undertook to submit a copy of the
ITR Form, 26AS, Financial Statements, sample invoices and agreements within a

week time.

7.1 The appellant vide their e-mail dated 13.07.2023 submitted Copy of Form
26AS for the F.Y. 2016-17; ACopy of Financial Statement, Copy of Form 3CB, copy
of Sample Invoice and Copy of Income Tax Return for the F.Y. 2016-17

8. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the personal hearing and submissions
made vide additional documents. The issue before me for decision is whether the
impugned order issued to confirm the demand of ‘Service Tax amounting to Rs.
24,18,928/- alongwith interest and penalties, in the facts and circumstances of the
case, is legal and proper or otherwise. The demand pertains to the period F.Y. 2016-

17.

8.1 1Itis obseri}ed from the case records that the appellant are registered with the
department. However the SCN was issued based on the data received from Incoine
Tax department. It appeared to the jurisdictional officers that the appellant had shown
income from services amounting to Rs. 1,61,26,186 during F.Y. 2016-17, for which
they had not provided any explanation to the department. This resulted in issuance of

SCN dated 12.06.2020 and thereafter issuance of the impugned order. It is further
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8.2  As regards the contentions of the appellants that they did not receive the SCN
and letters issued to them, I find that there is no evidence on record to suggest that the
SCN was served upon the appellant. The appellants have further submitted that the
SCN was received by them on 24.05.2022 i.e after issuance of the impugned order. It
is also observed that the SCN was. issued entirely on the basis of data received from
Income Tax department without conducting any independent inquiry by the issuing .
authority. The SCN was issued without mentioning any category of service even
though the appellants were registered with the department. Further, the adjudicating
authority has also not caused any verification in the matter and decided the matter ex-

parte against the appellant.

8.3 I find it relevant to refer to the CBIC Instruction dated 26.10.2021, wherein at

Para-3 it is instructed that:

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already beer issued, adjudicating auihorities are
expected to pass a judicious order after proper appreciction of facts and submission
of the noticee

Considering the facts of the casé and the specific Instructions of the CBIC, I find that
the SCN and the impugned order has been issued indiscriminately and mechanically
without application of mind, and are vague, being issued in clear violation of the
instructions of the CBIC discussed above and the impugned order being passed ex-

parte violation of judicious discipline is apparent.

9. It is observed that the appellant have submitted various documents in their
defence alongwith their appeal memorandum. As per the said documents they have
submitted that, duringthe period F.Y. 2016-17 they were providing Mandap Keeper
Services. During the course of assessment, they have claimed abatement @ 30% on
gross amount charged by them, in terms of Sr.No.04 of Notification No. 26/2012-ST
dated 20.06.2012.

10.  In order to have a better understanding, the relevant portions of Notification
No. 26/2012-ST dated 20.06.2012 are reproduced below:
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Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 26/2012- Service Tax
New Delhi , the 20 th June, 2012
G.S.R..... (E). - In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter refeired to as the said Act), and in
supersession of notification number 13/2012- Service Tax, dated the 17 th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 211 (E), dated the 17 th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the taxable
service of the description specified in column (2) of the Table below, from so much of
the service tax leviable thereon under section 66B of the said Act, as is in excess of the
service tax calculated on a value which is equivalent to a percentage specified in the
corresponding entry in column (3) of the said Table, of the amount charged by such
service provider for providing the said taxable service, unless specified otherwise,
subject to the relevant conditions specified in the corresponding entry in column (4) of
the said Table, namely;-

SL. | Description of Service Perce- Conditions

No ntage '

1 2 3 4

1 {Services in relation to financial | 10 NIL
leasing including hire purchase

5 .

3

4 | Bundled Service by way of | 70 (A))CENVAT credit on any goods
supply of food or-any other classifiable under Chapters 1 to 22
article of human consumption of the Ceniral Excise Tariff Act,
or any drink, in a premises 1985 (5 of 1986) used for providing
(including hotel, convention the taxable service, has not been
centre, club, pandal, taken under the provisions of the
shamiana or any other place, CENVAT Credit Rules, 2004.

specially. arranged for
organizing a  function)
together with renting such
premises

Explanation. —

B. For the purposes of exemption at Serial number 4 —

The amount charged shall be the sum total of the gross amount charged and the fair

market value of all goods and services supplied in or in relation to the supply of food or

any other article of human consumption or any drink (whether or not intoxicating) and

whether or not supplied under the same contract or any other contract, after deducting-

(i) the amount charged for such goods or services supplied to the service provider,
if any; and

(ii) the value added tax or sales tax, if any, levied thereon:

Provided that the fair market value of goods and services so supplied may be

determined in accordance with the generally accepted accounting principles.

[F.No. 334 /1/2012- TRU ]

(Rajkumar Digvijay)
Under Secretary to the Government of India

10.1 Examining the above legal provisions with the facts and circumstances of the
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submitted that they .have not availed any Cenvat Credit on any input/ input
services/capital goods under Service tax and have also not transferred any credit by
filing Tran-1. It is also observed that appellants are providing the services of Mandap,
Shamiana etc alongwith Food/catering services, hence their services fall under the
definition of Bundled Services.and are therefore eligible for availing abatement in

terms of Sr.No.04 of Notification No. 26/2012-ST dated 20.06.2012.

11. It is further observed that the appellants have contended that they are eligible
for cum-duty benefit on the ground that they have not collected any service tax from
their service receivers. From the copy of Invoices produced by the appellant it is
obsefved that they are not charging any Service Tax vide the Invoices. It is also
observed that the adjudicating authority has not discussed anything in contrary to this
fact. Hence, I find force in the argument of the appellants in their claim of cum-duty

benefit in the facts and circumstances of the case.

11.1 In this context I find it relevant to refer to the decision of the Hon’ble Supreme
Court in the appeal filed by the department-in the case of Commissioner v. Advantage
Media Consultant - 2009 (14) S.T.R. J49 (S.C.) . I also find it worthwhile to refer to

the decision of the Hon’ble Tribunal Ahmedabad in the case of Precise Engineef Vs

Commissioner of Central Excise & Service Tax, Vadodara reported as 2019 (370)
E.L.T. 356 (Tri. - Ahmd.), wherein deciding the issue of cum-duty benefit the
Hor’ble Tribunal held that : |

5. As regards the submissions of the Ld. Counsel on benefit of cum-duty-price, we do
agree that since exemption has been denied, the duty should be recomputed considering
the cum-duty benefit as held by the Hon'ble Supreme Court in the case of CCE, Delhi v.
Maruti Udyog Limited - 2002 (141) EL.T. 3 (S.C.). Therefore, the Adjudicating
Authority should re-calculate the duty by considering the benefit of cum-duty.

Following the above decisions of the superior authorities, I find that the appellants
are eligible for the benefit of cum-duty-price and the demand is required to be re-

calculated considering the same.

12. It is also observed from the documents submitted by the appellant that as per
their Balance Sheet for the F.Y: 2016-17 an amount of Rs.1,61,26,186/- is shown as

Total Direct Income / Mandap Decoration and Food Income. They have also
produced a Khata-vahi account in respect of Mandap Decoration and Food: Incoem

for the period F.Y. 2016-17 which also reflects the total amount of 61,26,186/-
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as received in their bank account. Hence Total Income from Services during the
period F.Y. 2016-17 is the same as declared in the SCN. Further, they are eligibie for
abatement @ 30_%, i.e Service Tax is required to be calculated on 70% of the total
Value of services. Therefore, considering the abatement the taxable amount comes t0

Rs. 1,12,88,330/-.

12.1 Regérding the valuation, it is undisputed that Service Tax should be levied on
the ‘services’ portion only. In respect of such bundled services, as provided by the
appellant, the ‘Services Portion’ is required to be ascertained from the total amount.
It has already been discussed that the appellant are eligible for cum-duty benefit.
Hence, the valuation is required fo be done in terms of Notification No. 24/2012-ST
dated 20.06.2013, i.e Rule 2C — (Determination of value of service portion involved
in supply of food or any other article of human consumption or any drink in a
restaurant or as outdoor catering.) of the ‘Service Tax (Determination of Value)
Second Amendment Rules, 2012°. Therefore, in the instant case since the appellants
have not provided the services within a restaurant, ‘Service Portion’ is to be
determined as 60% of the Value. Accordingly 60% of Rs. *1,12,88,330/- comes to Rs.
67,72,998/-. The Service Tax liability of the appellant calculated on the above
‘Service Portion’ comes to Rs. 10,15,950/-.

13.  Accordingly, the impugned order is set aside. On the basis of the contentions

of the appellant and the documents produced by them their Service Tax liability for

the period F.Y. 2016-17 is ascertained at Rs. 10,15,950/- . An amount of Rs.2,000/- is
imposed as Penalty under Section 77 (2) of the Finance Act, 1994 for non-filing of

mandatory statutory Service Tax Returns during the period F.Y. 2016-17. The appeal |

filed by the appellant is allowed in above terms.

14, 3Tl GaNT Got T TS 3TCiTeT SAT ToTTeT 3TRIereT coieh § fehalm STl
The appeal filed by the appellant stands disposed of in above terms.
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( Shiv Pratap Singh )
Commissioner (Appeals)
Date: ___ July, 2023
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F No. GAPPL/COM/STP/2457/2022

BY RPAD / SPEED POST

To

M/s. Modh Vasudev Purushottambhai,
Savitri Mandap Decorators,

Vadi Road, Deesa,

Dist. Banaskantha,

Pin- 385535

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.-

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy /Asstt.Commissioner, Central GST Division — Palanpur,
Commissionerate : Gandhinagar. .

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

té./Guard File.

6. P.A.File.
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