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0

#R&nf zr s{ta-&gr a siatrrsra mar? it ag sq srgr a 4fazrfrf fl aaTT;
arf@rat #rfr rrar g+tewr latgr#mar&, surfr st?gra feaegtmare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

0 taamt qrdew 3pa:­
Revision application to Government of India:

(1) arr stea gt sf@rRra, 1994 ft ant saa aaru mgiihats arrRt
5u-errTerr qvpm h siaifagarursrafl Ra, staar, fe iar4, ta fe3tr,
atft if, sf7a tr sa, Kiaf, +&fa««t 110001t oft afez:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep

. Building, Parliament Street, NewDelhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, govern.ed by first proviso to ;sub-section (1) of Section-
35 ibid: -

(ma) zfm Rt zrf amsa fl zmra ifat sosrtzqr 4tar zat fclmT
ssrrtgr? srrr I mama gu mart #, <TT fcl;"m nssrt zr suetat? az fclmT efil:Z© Ir! ~

<TT fclmr 'fl 0-s Iii 1 :zztRt #farhit s&at
In case of any loss· of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factor or in a
warehouse.
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(a) hag fl tg ar p2gr Raffatrffa suitr g«amagT
Gara raRazaRtsharzfrug nrqrRuff@a zl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) atf8i:r '3,91 ~ii ·c{?t '3@tar gen h gram ah Ru it sEr #fezmrr Rt n&? s# ht srkr it sr
ntt tu4 fr eh g1Ren rgme, sf a arr -crrfta" cfl" tri:r:r ,n:: m qN -?t fcRr m~ (ri' 2) 1998

m 109 oo~~ ~ in
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ha sgram gra (rfl) Ra1af, 2001 a fa 9 h ziafaafeqr in <g-8t
ufaiii i, fasr 4fr starhf fat mrrtr +faun-skr aft zmgt Rt m-ir
qaiia tr fa naa frst arfegl sh er aar <mt gfhf # siafa arr 35-~ if

faeaffa #ra gratr hsq h arr €tr-6 art+ 4fa fr zitare (
The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evid~ncing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa sneer ah er sgt ira um ta sq?r at3atzl? 200/- ftr rat ft
sq sit srzgtiqa qnarasnr gta 1000/- RtRtgar ft srql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mm green,hrstar gca qi aarm 61 c:f1 J\4~%fl~:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h{tr sgrar gr«a zfenfza, 1944 Rtr 35-41/35-za siasfa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) afea qRa aarg gar eh sarar Rt aft, sflRah «tr green, hi
3qr« greea vi@la4c:f)Jl-4~~ (fm=2z) fr uf@aur 2f flfar,zalar24 TT,

.its4-llffi .m, arm:crT, DR~(iil41(, &l'Q.4-l~IGJl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals oilier than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ pen.§JtY_L demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respecti»'fily 'i'.£1~form of/f,;;;. • ' • ""'◄ . ~ ,,,
crossed bank draft in favour of Asstt. Registar of a branch of ~':rf6m~atp~ :ublic

2 ft§ .;lfj);,: \~
E±.s, :#±...:' $3'1> "'..,, ~,,... ;fl"o , » '
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0

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4f zrz@gr i m&r st?it#r gar ? at r@#qsitar # fu fr mrwarsrj
r fut str aReu <a cfl!-""lf a 2a gu #fr fa far 4&t ffi "ff ffl t fu1/; zrw~ &t 4r,J)l1

~~Rt uasf znr#{hr#at Rt va zna farmar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 4rtr gta zf@2Ru 1970 zrnr if@ea Rt~-1 a iafa fafRa fhg =gar sa
near ar gar?gr znf@nfa fsfaa qf@ear n2grtr@a ftu#Ra 6.50hmn 4rq
gen fee +arr@trare

One copy· of application or O.LO. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) ~'am:~mi:rm cITT" R4?!UI~·"i:fm~ c!TT" am: m tr staff« fr nrat 2 it tr
g«ea,tzarea gr«enuatfl«ta +rt@awr (muff@e) f74, 1982 Rf@a?l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far gr4,hr sgraa g«ea qi hara sf)a nrntf@2raw (Re) @h If zflt aht
#fin (Demand) vi is (Penalty) #r 10% pa satat srfaatfh zraif, sf@raara sTr
10 cRJis WC!; t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

lRtrst gra sitarah iasfa, rf@@tra#fr ft +WI" (Duty Demanded) I

( 1) m (Section) 1 lD t~ frrmftq ufu;
(2) fwTT~~~ c!TT" ufuzr;
(3) re%fe faithf 6 hazer rf@

4z pfw 'ifaa aft«'z4nr ft earu zarf' atfa # fg g& gra arr Rm

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). .

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) (i) Wer a 1ft zt If@awr k arr szi green srrar gr4a auz fa c! tfaa zt at +ffiT fcl;-o: ~
ca# 10% ratr st sgta awe fa(fa gt aavs@#10% 4rat4Rs srwaft?l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F No. GAPPL/COM/STP/2457/2022

3r41f1 3Te&T / ORDER-IN-APPEAL

The present appeal has been· filed by M/s. Modh Vasudev Purushottambhai,

Savitri Mandap Decorators, Vadi Road, Deesa, Dist. Banaskantha, Pin- 385535

(hereinafter referred to as the appellant) against Order in Original No. PLN-AC-STX­

17/2021-22 dated 07.02.2022 [hereinafter referred to as "impugned order"] passed

by the Assistant Commissioner, CGST, Division : Palanpur, Commissionerate

Gandhinagar [hereinafter referred to as "adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were engaged in the

business activity of service sector and were holding Service Tax Registration Nos.

ACGPM2298CSD00 1 and ACGPM2298CSD002 for providing taxable services.

From the data received from the Income Tax department, discrepancies were

observed in the total income declared by the appellant in their Income Tax Returns

(ITR-5) and Form 26AS (TDS) for the period F.Y.2016-17. Accordingly, letters O
dated 14.05.2019, 01.11.2019, 13.12.2019 and 10.01.2020 were issued to the

appellant calling for the details of services provided during the period F .Y.20 16-17.

The appellants failed to submit any reply. It was observed by the jurisdictional

officers that the nature of service provided by the appellant were covered under the

definition of 'Service' as per Section 65 B44) of the Finance Act, 1994 (FA,1994),

and their services were not covered under the 'Negative List' as per Section 66D of

the FA, 1994. Further, their services were not exempted vide the Mega Exemption

Notification No.25/2012-S.T dated 20.06.2012 (as amended).

3. The jurisdictional officers also observed that the appellant did not file their 0
Service Tax Returns (ST-3) for the period FY. 2016-17, hence, their Service Tax

liability for the F.Y. 2016-17 was determined on the basis of value of 'Sales of

Services' shown in the ITR-5 and Form 26AS for the relevant period provided by the

Income Tax department as per details below :

Table

Sr. Details F.Y. 2016-17
No (Amount in Rs.)
1 Total Income Declared as per ITR-5 1,61,26,186/­
2 Income on which Service Tax paid 0/­
3 Difference of Value (Sr.No.1 - Sr.No.2) 1,61,26,186/­
4 Service Tax alongwith Cess (15%) not paid/short paid 24,18,927.9/­

Page 4 of 12
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F No. GAPPL/COM/STP/2457/2022

3. The appellant was issued a Show Cause Notice vide F.No. IV/16-

01/PLN/Prev/TP/SCN/2020-21 dated 12.06.2020 (in short 'SCN') wherein it was

proposed to:

} Demand and recover service tax amounting to Rs. 24,18,928/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 75 of the Finance Act,1994;

}> Impose penalties under Section 76, 77(2), 77(3)(c) and 78 of the Finance Act,

1994;

4. The SCN was adjudicated vide the impugned order wherein the demand of

service tax amounting to Rs. 24,18,928/- was confinned·under Section 73(1) of the

Finance Act, 1994 alongwith interest under Section 75 of the Finance Act, 1994.

O Penalty amounting to Rs. 24,18,928/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty under proviso to clause (ii). Penalty of Rs.

10,000/- was imposed under Section 77 (2) ofthe Finance Act, 1994 and Penalty of

Rs. l 0,000/- was imposed under the provisions of Section 77 (1) (c) of the Finance

Act, 1994. Penalty of Rs. 2,41,893/- was imposed under Section 76 of the Finance

Act, 1994.

0

5. Being aggrieved with the impugned order, the appellant have filed the present

appeal on following grounds alongwith application for condonation of delay.

» The SCN was received by them on 24.05.2022, i.e after issuance of the

impugned order. They had also not received any of the letters issued to them

as mentioned in the impugned order.

}> The demand was confirmed under Section 73(1) of the Finance Act,1994

alongwith interest and penalty entirely on the basis of data received from

Income Tax department without conducting any inquiry.

}> The nature of services carried out by them during the F.Y. 2015-16 and

F.Y.2016-17 were exempted either under Section 66D of the FA,1994 or by

virtue of Notification No. 30/2012-ST dated 20.06.2012 read with Rule

2(l)(d) and accordingly, no service tax

appellant.

Page 5 of 12
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F No. GAPPL/COM/STP/2457/2022

6. Personal hearing was held on 17.04.2023 for deciding the issue of condonation

of delay, Ms Jahanvi Chudasama, Chartered Accountant, appeared on behalf of the

appellants for hearing. She reiterated the submissions made in the application for

condonation of delay.

6.1 It is observed from the records that the present appeal was filed by the

appellant vide e-mail on 14.06.2022 against the impugned order dated 07.02.2022,.

which was admittedly received by the appellant on 15.03.2022.

6.2 It is observed that the Appeals preferred before the Commissioner (Appeals)

are governed by the provisions of Section 85 of the Finance Act, 1994. The relevant

part of the said section is reproduced below:

"(3A) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on.
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest orpenalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, ifhe
is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaidperiod of two months, allow it
to be presented within afurtherperiod ofone month."

0

6.3 As per the legal provisions above, the period of two months for filing appeal
. .

before the Commissioner (Appeals) for the instant appeal ends on 15.05.2022 and

further period of one month, within which the Commissioner (Appeals) is

empowered to condone the delay upon being satisfied with the sufficient reasons

shown by the appellant, ends on 14.06.2022. 0
6.4 In their application for condonation of delay, the appellant have submitted that

the matter was handed over to a consultant who misguided them by informing that.
the due date of filing appeals have been extended. However, upon learning the factual

situation that their case may not be covered under the extension of time limit, they

appointed a new consultant who prepared the appeal memo for filing. Hence the

delay had occurred due to incorrect advise of the old consultant and delay had

occurred inadvertently. These reasons were also explained by them during the course

of personal hearing, which appeared to be cogent and convincing. Considering the

submissions and explanations during personal hearing, the delay in filing appeal is

condoned in terms of proviso to Section 85 (3A) of the Fin
Page 6 of12 ·
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FNo. GAPPL/COM/STP/2457/2022

7. Subsequently, personal hearing was held on 26.06.2023. Shri Tapas Ruparelia,

Chartered Accountant, appeared for the hearing on behalf of the appellant. He re­

iterated the submissions made in the appeal memorandum. He also submitted that

they provided Mandap Keeper Services and have paid appropriate VAT, Therefore,

they were eligible for applicable abatement towards tax liability. However, the lower

authority has passed the impugned order without allowing abatement on ex-parte

basis without any verification. The appellant further submitted that they have not

collected any service tax from their customers and therefore are eligible for cum-duty

benefit. They requested to allow the benefit of abatement and cum-duty benefit. The

appellant was willing to discharge their liability on correctly determined tax. They

also requested for a lenient view on imposition of penalty, since they had not filed the

returns due to ignorance and not with an intention to evade tax. Being illiterate they

0 were not properly guided by their accountant. They undertook to submit a copy of the

ITR Form, 26AS, Financial Statements, sample invoices and agreements within a

week time.

0

7.1 The appellant vide their e-mail dated 13.07.2023 submitted Copy of Fann

26AS for the FY. 2016-17; Copy of Financial Statement, Copy of Form 3CB, copy

of Sample Invoice and Copy of Income Tax Return for the F.Y. 2016-17

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made· during the personal hearing and submissions

made vide additional documents. The issue before me for decision is whether the

impugned order issued to confirm the demand of Service Tax amounting to Rs.

24,18,928/- alongwith interest and penalties, in the facts and circumstances of the

case, is legal and proper or otherwise. The demand pertains to the period F.Y. 2016­

17.

8.1 It is observed from the case records that the appellant are registered with the

department. However the SCN was issued based on the data received from Income

Tax department. It appeared to the jurisdictional officers that the appellant had shown

income from services amounting to Rs. 1,61,26,186 during F.Y. 2016-17, for which
they had not provided any explanation to the department. This resulted in issuance of

SCN dated 12.06.2020 and thereafter issuance of the impugned order. It is further

observed that the impugned order has been passed ex-parte. as

Page 7 of 12
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F No. GAPPL/COM/STP/2457/2022

8.2 As regards the contentions of the appellants that they did not receive the SCN

and letters issued to them, I find that there is no evidence on record to suggest that the

SCN was served upon the appellant. The appellants have further submitted that the

SCN was received by them on 24.05.2022 i.e after issuance of the impugned order. It

is also observed that the SCN was issued entirely on the basis of data received from

Income Tax department without conducting any independent inquiry by the issuing

authority. The SCN was issued without mentioning any category of service even

though the appellants were registered with the department. Further, the adjudicating

authority has also not caused any verification in the matter and decided the matter ex­

parte against the appellant.

8.3 I find it relevant to refer to the CBIC Instruction dated 26.10.2021, wherein at

Para-3 it is instructed that:

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected to pass ajudicious order after proper appreciation offacts and submission
ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find that

the SCN and the impugned order has been issued indiscriminately and mechanically

without application of mind, and are vague, being issued in clear violation of the

instructions of the CBIC discussed above and the impugned order being passed ex­

parte violation ofjudicious discipline is apparent.

9. It is observed that the appellant have submitted various documents in their

defence alongwith their appeal memorandum. As per the said documents they have

submitted that, during the period F.Y. 2016-17 they were providing Mandap Keeper

Services. During the course of assessment, they have claimed abatement@ 30% on

gross amount charged by them, in terms of Sr.No.04 of Notification No. 26/2012-ST

dated 20.06.2012.

10. In order to have a better understanding, the relevant portions of Notification

No. 26/2012-ST dated 20.06.2012 are reproduced below:

0

0

Page 8 of 12
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SL. Description of Service Perce- Conditions
No ntage
1 2 3 4
1 Services in relation to financial 10 NIL

easing including hire purchase
2 ...
3 ...
4 Bundled Service by way of 70 (i)CENVAT credit on any goods

supply of food or · any . other classifiable under Chapters 1 to 22
article of human consumption of the Central Excise . Tariff Act,
or any drink, in a premises 1985 (5 of 1986) used for providing
(including hotel, convention the taxable service, has not been
centre, club, pandal, taken under the provisions of the
shamiana or any other place, CENVAT Credit Rules, 2004.
specially. arranged for
organizing a function)
together with renting such
premises

... ...

Government of India
Ministry ofFinance

(Department ofRevenue)
Notification No. 26/2012- Service Tax

New Delhi, the 20th June, 2012
G.S.R..... (E). - In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act), and in
supersession of notification number 13/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 211 (E), dated the 17th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the taxable
service of the description specified in column (2) of the Table below, from so much of
the service tax leviable thereon under section 66B of the said Act, as is in excess of the
service tax calculated on a value which is equivalent to a percentage specified in the
corresponding entry in column (3) of the said Table, of the amount charged by such
service provider for providing the said taxable service, unless specified otherwise,
subject to the relevant conditions specified in the corresponding entry in column (4) of
the said'Table, namely;­

Explanation. ­

B. For the purposes of exemption at Serial number 4 -
The amount charged shall be the sum total of the gross amount charged and the fair
market value of all goods and services supplied in or in relation to the supply of food or
any other article of human consumption or any drink (whether or not intoxicating) and
whether or not supplied under the same contract or any other contract, after deducting-
(i) the amount charged for such goods or services supplied to the service provider,

if any; and
(ii) the value added tax or sales tax, if any, levied thereon:
Provided that the fair market value of goods and services so supplied may be
determined in accordance with the generally accepted accounting principles.

[F.No. 334 /1/ 2012-TRU]

(Rajkumar Digvijay)
Under Secretary to the Government of India

10.1 Examining the above legal provisions with the facts and circumstances of the

case and the documents submitted by the appellant, I fin. pellant have

Page 9 of 12 (;
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submitted that they .have not availed any Cenvat Credit on any input/ input

services/capital goods under Service tax and have also not transferred any credit by

filing Tran-1. It is also observed that appellants are providing the services ofMandap,

Shamiana etc alongwith Food/catering services, hence their services fall under the

definition of Bundled Services.and are therefore eligible for availing abatement in

tenns of Sr.No.04 ofNotification No. 26/2012-ST dated 20.06.2012.

11. It is further observed that the appellants have contended that they are eligible

for cum-duty benefit on the ground that they have not collected any service tax from

their service receivers. From the copy ofInvoices produced by the appellant it is

observed that they are not charging any Service Tax vide the Invoices. It is also

observed that the adjudicating authority has not discussed anything in contrary to this

fact. Hence, I find force in the argument of the appellants in their claim of cum-duty

benefit in the facts and circumstances ofthe case.

11.1 In this context I find it relevant to refer to the decision ofthe Hon 'ble Supreme

Court in the appeal filed by the department-in the case ofCommissioner v. Advantage

Media Consultant - 2009 (14) S. T.R. J49 (S. C.) . I also find it worthwhile to refer to

the decision of the Hon'ble Tribunal Ahmedabad in the case of Precise Engineer Vs

Commissioner of Central Excise & Service Tax, Vadodara reported as 2019 (370)
s

E.L.T. 356 (Tri. - Ahmd.), wherein deciding the issue of cum-duty benefit the

Hon'ble Tribunal held that:

0

5. As regards the submissions ofthe Ld. Counsel on benefit ofcum-duty-price, we do
agree that since exemption has been denied, the duty should be recomputed considering 0
the cum-duty benefit as held by the Hon'ble Supreme Court in the case ofCCE, Delhi v.
Maruti Udyog Limited - 2002 (141) E.L.T. 3 (S.C.). Therefore, the Adjudicating
Authority should re-calculate the duty by considering the benefit ofcum-duty.

Following the above decisions of the superior authorities, I find that the appellants

are eligible for the benefit of cum-duty-price and the demand is required to be re­

calculated considering the same.

12. It is also observed from the documents submitted by the appellant that as per

their Balance Sheet for the F.Y. 2016-17 an amount of Rs.1,61,26,186/- is shown as

Total Direct Income / Mandap Decoration and Food Income. They have also

produced a Khata-vahi account in respect of Mandap Decoration and Food· Incoem

for the period FY. 2016-17 which also reflects the total amount of 26,186/­
Page 10 of 12
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as received in their bank account. Hence Total Income from Services during the

period FY. 2016-17 is the same as declared in the SCN. Further, they are eligible for

abatement @ 30%, i.e Service Tax is required to be calculated on 70% of the total

Value of services. Therefore, considering the abatement the taxable amount comes to

Rs. 1,12,88,330/-.

12.1 Regarding the valuation, it is undisputed that Service Tax should be levied on

the 'services' portion only. In respect of such bundled services, as provided by the

appellant, the 'Services Portion' is required to be ascertained from the total amount.

It has already been discussed that the appellant are eligible for cum-duty benefit.

Hence, the valuation is required to be done in terms ofNotification No. 24/2O12-ST

dated 20.06.2013,. i.e Rule 2C - (Determination ofvalue of service portion involved

0 in supply of food or any other article of human consumption or any drink in a

restaurant or as outdoor catering.) of the 'Service Tax (Determination of Value)

Second Amendment Rules, 2012'. Therefore, in the instant case since the appellants

have not provided the services within a restaurant, 'Service Portion' is to be

detennined as 60% ofthe Value. Accordingly 60% ofRs. 1,12,88,330/- comes to Rs.

67,72,998/-. The Service Tax liability of the appellant calculated on the above

'Service Portion' comes to Rs. 10,15,950/-.

13. Accordingly, the impugned order is set aside. On the basis of the contentions

of the appellant and the documents produced by them their Service Tax liability for

the period F.Y. 2016-17 is ascertained at Rs. 10,15,950/-. An amount ofRs.2,000/- is

imposed as Penalty under Section 77 (2) of the Finance Act, 1994 for non-filing of

mandatory statutory Service Tax Returns during the period FY. 2016-17. The appeal

filed by the appellant is allowed in above tenns.

14. 3141as earzRta{3r4afqzt 34ta at#a far srar &I
The appeal filed by the appellant stands disposed of in above terms.

#?4$la31-f >
(Shiv Pratap Singh)
Commissioner (Appeals)

Date:July, 2023

(Somnatli audharY~ARY
ala/ sOMN TH CHAU..me-.

a..&ta aguaas' , AHMEDABAD.
CENTRAL GST{APPEALS'
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F No. GAPPL/COM/STP/2457/2022

BY RPAD / SPEED POST
To
Mis. Modh Vasudev Purushottambhai,
Savitri Mandap Decorators,
Vadi Road, Deesa,
Dist. Banaskantha,
Pin- 385535
Copy to:

1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.·

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy /Asstt.Commissioner, Central GST Division-Palanpur,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for

uploading the OIA)

/4ardFile.

6. P.A. File.
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